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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
ALEJANDRO DESIDERIO-OCAMPO,
Defendant-Appellant.

NO. 43172
Ada County Case No.
CR-2014-13526

RESPONDENT'S BRIEF

Issue
Has Desiderio-Ocampo failed to establish that the district court abused its
discretion by imposing a unified sentence of 15 years, with five years fixed, upon his
guilty plea to lewd conduct with a minor under 16?

Desiderio-Ocampo Has Failed To Establish That The District Court Abused Its
Sentencing Discretion
Desiderio-Ocampo pled guilty to lewd conduct with a minor under 16 and the
district court imposed a unified sentence of 15 years, with five years fixed. (R., pp.68-
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72.) Desiderio-Ocampo filed a notice of appeal timely from the judgment of conviction.
(R., pp.75-77.)
Desiderio-Ocampo asserts his sentence is excessive in light of his status as a
first-time felon, his moderate risk to sexually reoffend, and because “he is a candidate
for sex offender treatment.”

(Appellant’s brief, pp.3-4.)

The record supports the

sentence imposed.
The length of a sentence is reviewed under an abuse of discretion standard
considering the defendant’s entire sentence. State v. Oliver, 144 Idaho 722, 726, 170
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)). It is presumed that the
fixed portion of the sentence will be the defendant's probable term of confinement. Id.
(citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)). Where a sentence is
within statutory limits, the appellant bears the burden of demonstrating that it is a clear
abuse of discretion. State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)). To carry this burden the
appellant must show that the sentence is excessive under any reasonable view of the
facts. Baker, 136 Idaho at 577, 38 P.3d at 615. A sentence is reasonable, however, if it
appears necessary to achieve the primary objective of protecting society or any of the
related sentencing goals of deterrence, rehabilitation or retribution. Id.
The maximum penalty for lewd conduct with a minor under 16 is life in prison.
I.C. § 18-1508. The district court imposed a unified sentence of 15 years, with five
years fixed, which falls well within the statutory guidelines.

(R., pp.68-72.)

At

sentencing, the state addressed the seriousness of the offense, Desiderio-Ocampo’s
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attempts to blame the victim, his moderate risk to sexually reoffend, and the
recommendation that treatment take place in a structured environment. (Tr., p.27, L.25
– p.30, L.16.)

The district court subsequently set forth its reasons for imposing

Desiderio-Ocampo’s sentence. (Tr., p.32, L.19 – p.34, L.19.) The state submits that
Desiderio-Ocampo has failed to establish an abuse of discretion, for reasons more fully
set forth in the attached excerpt of the sentencing hearing transcript, which the state
adopts as its argument on appeal. (Appendix A.)

Conclusion
The state respectfully requests this Court to affirm Desiderio-Ocampo’s
conviction and sentence.
DATED this 29th day of October, 2015.

_/s/_____________________________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 29th day of October, 2015, served a true and
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
ELIZABETH ANN ALLRED
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

_/s/_____________________________
LORI A. FLEMING
Deputy Attorney General
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MS. GUZMAN: I've seen it. Thank you.
THE COURT: Ms. Barrios, would you review the
contents of that letter with Mr. Ocampo, please.
THE INTERPRITTR: Yes, Your Honor.
THE COURT: Thank you. For the record I've had
Madam Interpreter translate the letter that the Court
received. And it is dated, file-stamped March 23,
2005 •• or 2015, rather.
Mr. Ocampo, Madam Interpreter has just
translated this letter to you; is that correct?
THE DEFENDANT: (Defendant nods head.)
THE COURT: Is that ayes?
THEDEFENDANT: Yes.
THE COURT: Under Idaho law there is aprovision
that would permit you to file amotion to withdraw your
guilty plea. There is alegal standard that you would
have to meet in order for the Court to consider granting
that relief, but it would have to be amotion that was
filed by your attorney in this case.
Would you like some time to discuss with your
attorney whether amotion to withdraw your plea should be
filed and considered by this Court?
THE DEFENDANT: No.
THE COURT: I'm certainly willing to delay the
25

1 sentencing proceedings, Mr. Ocampo, so that you would

2 have an opportunity to discuss this fully with your
3 attorney assisted by Madam Interpreter.
4
Would you like to delay the sentencing so that
5 you could more fully discuss this with your attorney?
6
THE DEFENDANT: No.
7
THE COURT: If you decline the opportunity today
8 to delay these proceedings so that you can discuss
9 whether amotion to withdraw your ~uilty plea should be
10 filed, do you understand that you wi not be able to
11 claim on your appeal or in any appeal that it was err for
12 the Court to proceed to sentencing without adelay?
13
THE DEFENDANT: I think it's okay to go on with
14 my sentencing.
15
THE COURT: Are you comfortable under these
16 circumstances going forward, Mr. Lorello?
17
MR. LORELLO: Yes, Judge.
18
THE COURT: I will proceed to sentencing then.
19
Has the State had sufficient timeto review
20 these presentence materials?
21
MS. GUZMAN: It has, Your Honor.
22
THE COURT: Corrections or additions?
23
MS. GUZMAN: No, Your Honor.
24
THE COURT: Mr. Lorello, have you had enough
25 time to review these present materials?
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MR. LORELLO: Yes, Judge.
1 State is asking for a no contact order with the victim
THE COURT: Corrections or additions?
2 and only supervised contact with all other minors with
MR. LORELLO: No, Your Honor.
3 another adult present as well as no contact with the
THE COURT: Mr. Ocampo, have you and your
4 victim's address. We're also seeking an order for
attorney and your interpreter been able to go through
5 restitution in the amount of $389.71, and that is for
these presentence materials as I have outlined?
6 Medicaid on behalf of the victim.
THE DEFENDANT: Yeah.
7
This case come to light because the defendant's
THE COURT: Were these materials read to you?
8 criend found him in the window of her daughter's
THE DEFENDANT: Yes.
9
room. He was crawling out that window or trying to
THE COURT: Would you like any more time to
10 get in the window. And she is who called the police and
review these materials with your interpreter or your
11 she reported it. She had taken apill that night, but It
attorney?
12 was only aTylenol. She usually takes asleeping pill··
THE DEFENDANT: No.
THE COURT: You're talking about the victim's
13
THECOURT: Are you prepared to proceed to
14 mother?
sentencing today then, sir?
15
MS. GUZMAN: Yes. But that night she hadn't
THE DEFENDANT: Yes.
16 taken asleeping pill. It was only aTylenol. And she
THECOURT: Additional victim impact statements
17 awoke and noticed the defendant was no longer in bed with
this morning, Ms. Guzman?
18 her. And that's when he ·· she caught him in her
MS. GUZMAN: No, just what's In the PSI.
19 daughter's bedroom, her 14-year-old daughter's bedroom.
THE COURT: Evidence or testimony then from
20
The defendant's 24 years of age. He has three
either the defense or the State this morning?
21 children In Mexico, ages seven, five and three. Hehas a
MS. GUZMAN: Not from the State.
22 9month old here in Idaho, and now he has another child
MR. LORELLO: No, Judge.
23 due by the victim's mother the 27th of this month.
THE COURT: Ms. Guzman.
24
Yet it doesn't appear from any of the
MS. GUZMAN: Your Honor, in this matter the
25 documentation he's providing any support for anyof those
27
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children.
What is appalling to the State is to read
through the PSI and see how the defendant attempts to
paint ablack picture of this victim. She's a
14-year-oldchild, and it was himcaught In the window;
It was not this 14-year-old child going Into hisbedroom
and seducing him as he would like to portray it.
It's appalling that he even suggests that he
didn't know her age. He had been with the mother for
over nine months. He had been living at the home. He
knew that this minor child went to school. And by all
accounts, other than his own, he knew her correct age of
14.
Thisvictim as is in the reports, initially
didn't disclose what the defendant was doing to her
because she had been avictim previously by one of her
mother's boyfriends. And when she reported that, she had
been taken into foster care along with her siblings.
This time she was just aprime target in the
householdwhere thisdefendant was residing. His
truthfulness is at issue as he withheld information in
the PSI interview as well.
He did come back amoderate risk to reoffend
when compared to other sex offenders, even though he was
at the lowest end of moderate. That is not good.
29
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MR. LORELLO: Thank you, Judge.
Mr. Ocampo's case presents aquandary for me in
that !nmany of the cases I review the answer seems to
come screaming off the page about what to recommend to
the Court and what likely consequences my clients will
face. But with Mr. Ocampo, it's abit more complicated.
There is the State's recitation of facts and the
facts that are in the presentence report, which are
unassailable. There are the issues the State pointed out
regarding Mr. Ocampo's description of what happened and
why it happened. There's the information that's in the
presentence report, which indicates that he's amoderate
to low ·· low to moderate risk to reoffend, which I
thought was ·· wasn't what I was expecting based on what
I read in the presentence report, but it seems to be
backed up by his test results.
There's also Mr. Ocampo's immigration
consequences which play into thisat least somewhat. And
so I don't think Mr. Ocampo has any illusions about
probation or a retained jurisdiction in this matter. 1
think he understands that he needs to be punished for
what happened. I think he's prepared to accept the
punishment.
And inour meetings about this case, he's
repeatedly saidover and over again that he has no
31
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Dr. Johnston'ssuggestion that care take place
in astructured environment with care potentially
transferred to acommunity-based setting does not imply
what some suggest that he is suggesting a retained
jurisdiction. It on~ means that community-based
settings are also present when one can be paroled.
Dr. Johnston noted that the defendant presented
with unhealthy personality traits1 was likely to act in
opportunistic or low-level predatory ways engaging
adolescent females. He presented with numerous thinking
errors which he used to explain and Justify his sexual
behavior. The defendant had attitudes that supported
engaging adults in sexual behavior, tendencies to
o~1ectify women. And I would note that there is very
lilt eknown about this defendant's past, as we do not
have access to those records out of Mexico.
Therefore, the State is going to recommend the
sentence as the plea bargain suggested, three year fixed
followed by 12 years indeterminate for a 15-year
sentence.
He was 24 years old, and he was well aware that
having sex with a 14-year old was illegal.
Thank you, Your Honor.
THE COURT: Thank you.
Mr. Lorello.
30
intention of ever doing anything like this agaln.
And the Court hears that all the time. And
ultimately Mr. Ocampo has to decide if those words are
going to have any meaning for him going foiward. But I
do think as he sits here today he understands that what
he did was wrong, and I think he's resolved not to repeat
this sttuation again going foiward.
We'dask theCourt to impose aten-year prison
sentence mnsisting of two years fixed followed by eight
years indeterminate.
Mr. Ocampo will agree to pay any restitution.
He will agree with the no contact order as outlined by
the State, Judge. Thank you.
THE COURT: Mr. Lorello, thank you.
Mr. Ocampo, before I proceed to sentencing you
have the right to make any statement that youwould like.
Is theresome statement you would like to make, sir?
THE DEFENDANT: No.
THE COURT: Mr. Ocampo, on your guilty plea to
thisfelony charge of lewd and lascivious conduct with a
minor child, I find, sir, that you are guilty.
There are anumber of things that I find
troubling. The first of these isyour conduct involved a
14-year-old daughter of your live-in girlfriend, in the
Court's view, an adolescent or young child.
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the sexual contact was Initiated by the victim. Inthe
victim's account, this was rape.
One of the weaknesses of this crlmlnogenlc risk
assessment tool is that it doesn't, !n the Court's view,
properly take into account sex offenses. You are
regarded as alow risk of reoffense. I regard you as a
high risk of reoffending, notwithstanding Dr. Johnston's
evaluation. The reason, sir, that I regard you as ahigh
risk of reoffending is that you do not think you are a
sex offender. How you could possibly come to that
irrational view is beyond me, sir.
According to the victim, you forced sexual
contact with a 14 year old. And you blame this on her.
And in the psychosexual evaluation you say she was after
you.
I will enter ajudgment of conviction. I will
sentence you to the custody of the state board of
correction for aterm of 15 years consisting of five
years fixed followed by ten years indeterminate.
I will order that you pay restitution in the
amount that you have agreed to.
Do you have aform of ano contact order,
Ms. Guzman?
33

1
MS. GUZMAN: I do, Your Honor.
2
THE COURT: I wlll order that you have no
3 contact of any sort with your victim or her family in
4 this case.
5
I will order that you pay those court costs and
6 statutory assessments that are authorized by law,
7 including reimbursement for the services of your
8 a~inted counsel In the amount of $250. In view of your
9 i igency, I will not order any fine Inyour case.
10
We will calculate and give you credit for the
11 time that you have served between your arrest and today's
12 sentencing.
13
And I'll make the recommendation to the
14 department of corrections that they consider you for
15 sex-offender treatment at some point in your
16 incarceration, understanding that presently you will be
17 deported once you have served the fixed term of
18 imprisonment and any Indeterminate term as determined by
19 the parole commission.
20
State have any questions about the Court's
21 disposition?
22
MS. GUZMAN: No, Your Honor.
23
THE COURT: Mr. Lorello?
24
MR. LORELLO: No, Judge.
25
THE COURT: Mr. Ocampo, I advise you, sir, that
34

you have the right to appeal thisjudgment and its terms.
You must file that appeal within 42 days of the written
entry of this order.
That appeal must be taken to the Idaho Supreme
Court. In that appeal you're entitled to be represented
by an attorney. If cannot afford an attorney, one will
be appointed for you at State expense.
At this point, sir, I will remand you to the
custody of the Ada County Sheriff for delive,y to the
proper agent of the state board of corrections in
execution of this sentence.
That's all I have for you, sir.
MS. GUZMAN: State is returning its PSI.
(End or proceedings.)
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